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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Division.

No. 1251.

UNITED STATES OF AMERICA,

Plaintife,

vs.

JAMES F. MOORE,
Defendant.

Names and Addresses of Attorneys.

A. G. AVERY, United States Attorney for the East-

ern District of Washington, and J. B. LINDS-

LEY, Assistant United States Attorney,

Attorneys for Appellant.

E. K. PENDERGAST, of Conconcully, Okanogan

Comity, State of Washington,

Attorney for Defendant and Defendant in

Error.
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Be it remembered that on the 20th day of Sep-

tember, 1906, there was duly filed in the above-entitled

court and case a comjilaint in the words and figures

following, to wii :

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Division.

No. 1251.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

JAMES F. MOORE,
Defendant.

Complaint.

Comes now the above-named plaintiff, by A. G.

Avery, United States Attorney, and J. B. Lindsley,

Assistant United States Attorney, and complains of

the defendant and for cause of action alleges

:

I.

That this action is prosecuted by the above-named

plaintiff. United States of America, at the request

of the Secretary of the Interior and the Commis-

sioner of Indian Affairs and under the direction of

the Attorney General.

II.

That acting in accordance with the Act of Congress

passed July 4th, 1884 (23 Stats. 79, 80), and entitled
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"An Act Making Appropriations for the current and

contingent expenses of the Indian Department, and

for fulfillin'g treaty stipulations with various Indian

tribes, for the year ending June thirtieth, eighteen

hundred and eighty-j5ve, and for other purposes,"

the President of the United States did on May 1,

1886, by Executive Order, set aside as an individual

reservation in favor of and for one Quo-lock-ons, an

Indian and a ward of the Government, a certain tract

or parcel of land in Okanogan County, State of

Washington, said land having theretofore been duly

selected in accordance with the terms of said act,

under the direction of the Secretary of the Interior.

That said lands are known as "Allotment No. 7" and

are described as follows

:

From pile of stone on south side of Johnson Creek

Canyon—dry at this point—125 feet deep, about one

chain from the west end of the canyon, from which

a fir 10 in. in diam. bears N. 25 degrees W. 75 links

distant, run S. 55 degrees W. (war. 22 degrees E.).

At 80 chains made stone mound for corner, from

which a large limestone rock 10 by 10 bears on same

course S. 55 degrees W. 8.80 chains distant. From

monument run N. 35 degrees W. At 72.50 chains

crossed Johnson brook 4 links wide, and continued

course E. 80 chains. Made mound of stone and run

thence N. 55 degrees E. 80 chains. Made stone monu-
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ment, and run tlience S. 33 degrees E. 80 chains to

beginning.

That said described lands are within the boundary

lines of township thirty-five (35), north of range five

(5), E. W. M., and contain six hundred and forty

acres, more or less, and were, prior to the time of

being allotted as aforesaid, a portion of the Columbia

Indian Reservation theretofore set aside by Executive

Order for the use and occupancy of Indians.

III.

That said Quo-lock-ons, an Indian, was, at the time

said individual reservation w^as set aside for him as

aforesaid, a member of the Columbia tribe of Indians

and resided on the Columbia Indian Reservation in

said state.

IV.

That during the year 1890, the said Indian, Quo-

lock-ons, died intestate, leaving as his only heirs two

sons named respectively Frank, alias Dominique Te-

kom-tarl-ken, and Sam Pierre. That thereafter the

said Sam Pierre died intestate, without issue, leaving

a widow named Jennie, who is an Indian and a mem-

ber of the Columbia tribe of Indians and then and

now a resident on the said Columbia Indian Reserva-

tion.

V.

That at all times heretofore the plaintiff was and
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aow is the owner in fee simple and entitled to the

immediate possession of the lands above described,

subject only to the rights of said Frank, alias Dom-

inique-Te-kom-tarl-ken, and the said Jennie to use

md occupy the same as an individual Indian Reserva-

tion and as wards of the plaintiff. That on or about

the month of August, A. D. 1904, the defendant, with-

Dut right or authority, entered upon and took pos-

session of the above-described Indian Reservation

and ousted the said Frank, alias Dominique Te-kom-

tarl-ken, and the said Jennie, and this plaintiff

therefrom, and ever since has unlawfully withheld,

and does unlawfully withhold, the possession thereof

from plaintiff and from the said Frank, alias Dom-

inique Te-kom-tarl-ken, and the said Jennie, to their

damage in the sum of $2,000.00.

VI.

That the value of the rents, issues and profits of

the said premises from the month of August, 1904,

and while the plaintiff has been excluded therefrom

by the defendant is $2,000.00.

Wherefore, plaintiff prays judgment against the

defendant

:

1. For the recovery of the possession of the de-

manded premises, and for the sum of $2,000.00 dam-

ages for withholding the possession thereof;
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2. For the sum of $2,000.00, the value of the said

rents, issues and jDrofits of said land, and for the

costs of this action.

(Signed) A. G. AVERY,

United States Attorney.

(Signed) J. B. LINDSLEY,

Asst. United States Attorney.

[Endorsed] : Complaint. Filed in the U. S. Cir-

cuit Court for the East. District of Washington.

September 20th, 1906. Frank C. Nash, Clerk.

And afterwards, to wit, on the 18th day of October,

1906, there was duly filed in said court and case

defendant's demurrer to the complaint of plain-

tiff, in the words and figures following, to wit

:

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Division.

No. 1251.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JAMES F. MOORE.
Defendant.

Demurrer to Complaint.

Comes now the defendant in the above-entitled

action and demurs to the plaintiff's complaint herein



vs. James F. Moore. 7

for the following reasons, and upon the following

grounds, to wit

:

1.

That the plaintiff has no legal capacity to sue in

this action.

2.

That there is a defect of parties plaintiff in this

action.

3.

That the complaint in this action does not state

facts sufficient to constitute a cause of action.

4.

That the plaintiff in this action has no capacity to

sue in this action, for the reason that under the Act

of Congress mentioned in the complaint of July 4,

1884 (23 Stats, at large, pp. 79 and 80), and entitled

*'An Act making appropriations for the current and

contingent expenses of the Indian Department, and

for fulfilling treaty stipulations with various Indian

tribes, for the year ending June thirtieth, eighteen

and eighty-five, and for other pui-poses," the action

of the President of the United States in making an

Executive Order on May 1, 1886, setting aside an

allotment to Quo-lock-ons mentioned in the com-

plaint, and said allotment having been selected ni
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accordance with the terms of said act, under the direc-

tions of the Secretary of the Interior, said Allotment

No. 7 and all lands embraced therein ceased to be

lands of the United States of America, and said

United States of America then, on said first day of

May, 1906, ceased to have any jurisdiction or control

of any of said lands embraced in said allotment No.

7, and said Quo-lock-ons became the owner in fee

simple of all of said lands with full power of aliena-

tion and disposal thereof.

5.

That the real parties in interest in this action on

the face of the complaint are Franlv, alias Dominique

Te-kom-tarl-ken, and Jennie, an Indian woman ; and

therefore, there is a defect of parties plaintiff in this

action, for the reason that said Frank, alias Dom-

inique Te-kom-tarl-ken, and said Jennie, an Indian

woman, are not made parties to this action.

6.

That the complaint in this action does not state

facts sufficient to constitute a cause of action, in this

:

That it is shown on the face of the complaint that

said Quo-lock-ons, on the first day of May, 1886, be-

came the owner in fee simple, with full power of

alienation and disposal of the lands embraced in allot-

ment No. 7, described in the complaint ; and that the
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United States of America then, and at all times there-

after, ceased to have any authority, jurisdiction or

control over said lands, or over any part thereof.

(Signed) E. K. PENDERGAST,
Attorney for Defendant.

[Endorsements] : Mr. A. J. Laughon, Attorney at

Law, Office in the Prosecuting Attorney's Office,

Courthouse, city of Sp6kane, Spokane County, Wash-

ington, is hereby designated as a person whom papers

in this case may be served for defendant. Demurrer

to Complaint. Filed in the U. S. Circuit Court

—

Eastern Dist. of Washington. October 18th, 1906.

Frank C. Nash, Clerk.

And afterwards, to wit, on the 23d day of March,

1907, there was duly filed in said court and case

the opinion of the court on the demurrer of de-

fendant to complainant's bill of complaint, in the

words and figures following, to wit:

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Division.

No. 1251.

UNITED STATES OF AMERICA,
Plamtitt,

JAMES F. MOORE. '"
^^^^^^^^^_
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Opinion on Demurrer to Bill of Complaint.

This is an action for possession of certain real

property described in the complaint, together with

$2,000.00 damages for withholding possession, and

$2,000.00 for the rents, issues and profits.

The discussion on demurrer to the complaint has

taken a wider range than the facts disclosed by the

pleading will justify, but counsel have by oral argu-

ments and written briefs submitted the whole matter

for decision in its broadest scope, and it will be con-

sidered accordingly.

The controversy arises over the construction of a

certain agreement made between the Secretary of the

Interior and the Commissioner of Indian Affairs,

and Chief Moses and Sar-sarp-kin of the Colmnbia

Reservation, at a conference held in 1883 at which

were also present Tonasket and Lot, presumably

chiefs of the Colville Reservation. The following is

a copy of the agreement

:

*'AGREEMENT WITH THE COLUMBIA AND
COLVILLE, 1883.

In the conference with Chief Moses and Sar-sarp-

kin, of the Columbia Reservation, and Tonasket and

Lot, of the Colville Resen^ation, had this day, the

following was substantially what was asked for by

the Indians

:
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Tonasket asked for a saw and gristmill, a boarding

school to be established at Bonaparte Creek to accom-

modate one hundred (100) pupils, and a physician to

reside with them, and $100 (one hundred) to himself

each year.

Sar-sarp-kin asked to be allowed to remain on the

Columbia Eeservation with his people, where they

now live, and to be protected in their rights as set-

tlers, and in addition to the ground they now have

under cultivation within the limit of the fifteen mile

strip cut off from the northern portion of the Colum-

bia Reservation, to be allowed to select enough more

unoccupied land in severalty to make a total to Sar-

sarp-kin of four square miles, being 2,560 acres of

land, and each head of a family or male adult one

square mile ; or to remove on to the Colville Reserva-

tion, if they so desire; and in case they so remove,

and relinquish all their clauns to the Columbia

Reservation, he is to receive one hundred (100) head

of cows for himself and people, and such fanning

implements as may be necessary.

All of which the Secretary agrees they should

have, and that he will ask Congress to make an ap-

propriation to enable him to perform.

The Secretary also agrees to ask Congress to

make an appropriation to enable him to purchase for

Chief Moses a sufficient number of cows to furnish

each one of his band with two cows ; also to give Moses
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Qe thousand dollars ($1,000.00) for the purpose

f erecting a dwelling-house for himself ; also to con-

truct a sawmill and gristmill as soon as the same

hall be required for use; also that each head of a

amily or each male adult person shall be furnished

dth one wagon, one double set of harness, one grain

radle, one plow, one harrow, one scji:he, one hoe, and

Qch other agricultural implements as may be neces-

ary.

And on condition that Chief Moses and his people

eep this agreement faithfully, he is to be paid in

ash, in addition to all of the above, one thousand

ollars ($1,000.00) per annum during his life.

All this on condition that Chief Moses shall remove

D the Colville Reservation and relinquish all claims

pon the Government for any land situate elsewhere.

Further, that the Government will secure to Chief

loses and his people, as weU as to all other Indians

vho may go on to the Colville Reservation, and en-

:age in farming, equal rights and protection alike

i^ith all other Indians now on the Colville Reserva-

ion, and will afford him any assistance necessary to

nable him to carry out the terms of this agreement

n the part of himself and his people. That until

le and his people are located permanently on the Col-

ille Reservation, his status shall remain as now, and

he police over his people shall be vested in the mili-

ary, and all money or articles to be furnished him
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and his people shall be sent to some point in the

locality of his people, there to be distributed as pro-

vided. All other Indians now living on the Colum-

bia Reservation shall be entitled to 640 acres, or one

square mile of land, to each head of family or male

adult, in the possession and ownership of which they

shall be guaranteed and protected. Or should they

move on to the Colville Reservation within two years,

they will be provided with such farming implements

as may be required, provided they surrender all

rights to the Colmnbia Reservation.

All of the foregoing is upon the condition that

Congress will make an appropriation of funds neces-

sary to accomplish the foregoing, and confirm this

agreement; and also, with the understanding that

Chief Moses, or any of the Indians heretofore men-

tioned, shall not be required to remove to the Colville

Reservation until Congress does make such appro-

priation, etc. „_
H. M. TELLER,

Secretary of the Interior.

H. PRICE,

Commissioner of Indian Affairs,

his X mark

MOSES,
his X mark

SAR-SARP-KIN."

This agreement was ratified by Act of Congress

approved July 4, 1884 (23 Stats. L., p. 79). The
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rights granted under the agreement, and the extent

of the ratification, are the vital questions over which

the litigants are contending. It is alleged in the

complaint that the land therein described by metes

md bounds and designated as Allotment No. 7 was

set aside by the President in pursuance of said act,

15 an individual reservation, but it is not disputed

;hat the plaintiff must rest a recovery upon the con-

;truction of both the agreement and the statute.

It is well settled that Congress may pass the title

;o public lands by enactment of a statute, and it has

)een repeatedly held that such a method is quite as

sffective to divest the Government of its title as the

ssuance of a patent.

New York Indians vs. United States, 170 U. S.

17, and cases there cited.

So it has been held by the Supreme Court that

, fee simple title may pass by virtue of a treaty with

he Indians without the aid of an Act of Congress or

>atent from the United States.

Holden vs. Joy, 84 U. S. 211.

Jones vs. Meehan, 175 U. S. 1-10, and cases there

cited.

The latest reaffirmance of the doctrine is found in

:

Francis vs. Francis, 27 Sup. Ct. Rep. 129, de-

cided December 3, 1906.

Another principle equally well settled is that where

le language of a treaty with the Indians is suscep-
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tible of more than one construction, it is then to be

construed in the sense in which they would naturally

understand it. Not that the language can be given a

greater effect than the words can be construed to im-

ply, but that such interpretation is to be arrived at,

considering the situation of the Indians, the subject

matter with which the parties were dealing, and the

purposes in view, as will effectuate what was in the

minds of the parties when the treaty was entered into.

Jones vs. Meehan, 175 U. S. 1.

It is not to be overlooked that the Indians, not-

withstanding the fact that their contention in that re-

gard has never been sustained, have always claimed

while being gradually but surely borne down by the

resistless march of civilization, to be the primary

owners of the soil. The pitiful story of what they

regard as their subjugation, attributable to their

want of adaptation and defiance of our progress as a

nation, may be referred to for the purpose of throw-

ing light upon their construction of the agreement.

While they have been overwhelmingly defeated in

that contention, and have been compelled to sur-

render, they have never abandoned their claim, and

have always regarded themselves as a people de-

spoiled of their rightful inheritance. They have ever

maintained that the whole of the territory of the

United States justly belongs to them. If they have

apparently acquiesced in a different theory it is not



16 The United States of America

that they have changed their views, but because they

have been perforce compelled to do so. To their tra-

ditions; to their claim of ownership; to the Indian

understanding of the subject generally, and to the

fact that these Indians in particular were in pos-

session of a large reservation which they were asked

to cede to the Government to the extent of their rights

therein, we make look for aid in arriving at a con-

clusion as to what they understood by the use of terms

of ambiguous import. The agreement must have

been reached through the mediumship of an inter-

IDreter, where their simple ideas were to be trans-

formed into technical words, and this makes the re-

quirement that the matter be examined with care all

the more necessary that the true meaning be not mis-

understood.

It was agreed that Sar-sarp-kin and his people

were to be allowed to remain on the Columbia Res-

ervation, where they at the time lived, and they were

to be protected in their rights as settlers ; and, in ad-

dition to the ground they already had under cultiva-

tion, they were to be allowed to select more unoccu-

pied land in severalty, making a total to Sar-sarp-kin

of four square miles, and to each head of a family or

male adult, one square mile. The agreement seemed

to contemplate that Moses and his people would go

upon the Colville Reservation, but in the event they

did not elect to do so, they were provided for in this

language

:
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^'AU other Indians now living on the Cohmibia

Eeservation shall be entitled to 640 acres or one

square mile of land, to each head of a family or male

adult, in the possession and ownership of which they

shall be guaranteed and protected."

It does not appear whether Allotment No. 7 is held

by one of the Sar-sarp-kin tribe or under agreement

with the people of Chief Moses. If the allottee be-

longed to the people of Sar-sarp-kin "each head of

a family or male adult" was to be "allowed" one

square mile in severalty. Indians belonging to the

Moses tribe were to be "entitled" to the same amount

of land, but the word "severalty," which was used

in dealing with the Sar-sarp-kin tribe, gave way to

the words "ownership and possession." It is mani-

fest from a reading of this agreement that the In-

dians were attempting to make their wants known.

If the phraseology is slightly changed, it must be

attributed to the difficulty of accurately expressing

their demands by interpretation from a very simple

language into one so rich in shades of meaning. The

intention is manifest to give to each tribe the same

rights, and it is clear that the words to express those

rights were used indifferently. It is true that the

language used in the agreement was not expressed in

technical words, such as "There is hereby granted,"

etc., or the like, but it is difficult to suppose that the

Indians had anything else in view other than their
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acquisition of the absolute title to the lands by them

selected. Ownership of land has a broader signifi-

cance than the mere right of occupancy. Bouvier

defines "owner" as follows:

*'He who has dominion of a thing, real or per-

sonal, corporal or incorporeal, which he has a right

to enjoy and do with as he pleases."

Ownership is defined as

:

*

' The right by which a thing belongs to someone in

particular to the exclusion of all others.
'

'

To say that one owns land and is entitled to pos-

session of it, and yet the nature of the tenure is pos-

session only, is to limit the estate. Ownership of

property is understood by the most primitive peoples.

It is the first step towards organized society. Self-

preservation at once suggests it, and the right to live

and the necessity for living from one 's o^vn industry

perpetuates it. This, it must be assumed, the Indian

tribes understood. Their precarious means of sub-

sistence would have impressed it upon them.

To what end were the Indians to surrender their

claim to the Colmnbia Reservation ? There could be

no possible consideration for it if the contention now

made should be sustained, for they were relinquish-

ing their claim to this vast body of land without get-

ting any better claim to the 22,000 acres set apart

for them, and a contract of this character between

private individuals, unless the title to the land re-
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served should vest, and something more than the mere
right of occupancy should be granted, could be set

aside for want of consideration. To hold that these

lands were to be considered as individual reservations

would conflict with the express language of the agree-

ment, as they understood it, under which they made

their relinquishment to the reservation as then con-

stituted, and so far as I have been able to discover it

would be an anomaly in the history of the dealings

of the Government with the Indians generally.

The rule that courts will pay due regard to the

construction given a treaty or statute by the heads

of the Departments, invoked here on behalf of the

Government, has one which has often been referred

to with approval by the Supreme Court, and must

have due consideration. Having found what must

have been the understanding of the Indians, we are

now to ascertain the understanding of the other party

to the agreement, and this we must deduce from the

A.ct of Congress, as well as the action of the officers

charged with the supervision of the Indians as dis-

closed by the public documents having reference to

the matter.

Turning first to the statute, it is to be remarked, in

view of the provisions of the Act of March 3, 1871

(16 Stat. L. 544), now designated as section 2079 of

the Revised Statutes, that the agreement depends for

its validity upon the Act of Congress. Having refer-
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ence to the agreement, Congress declared its inten-

tion as follows

:

"Which agreement is hereby accepted, ratified and

confirmed, including all expenses incident thereto,"

etc.

We find a provision that Sar-sarp-kin and the In-

dians then residing on the Coliunbia Eeservation

should elect within one year from the passage of the

act whether to remain on that reservation or remove

to the Colville Eeservation, and, touching that por-

tion of the agreement, it was expressly provided

:

"That in case said Indians so elect to remain on

said Columbia Reservation, the Secretary of the In-

terior shall cause the quantity of land therein stip-

ulated to be allowed them to be selected in as compact

form as possible, the .same when so selected to be

held for the exclusive use and occupation of said

Indians, and the remainder of said reservation to be

thereupon restored to the public domain.''

A fair application of the rules of statutory con-

struction leads to the conclusion that it was the in-

tention of Congress to ratify the agreement, and that

the phraseology of the act, which is somewhat dif-

ferent from that of the agreement, was not intended

as an amendment or limitation of it as it had been

entered into. The agreement was amended in regard

to the time in which they should exercise their option,

but the substitution of the plirase
'

' exclusive use and
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occupation of said Indians" in the Act of Congress

instead of "in the possession and ownership of which

they shall be guaranteed and protected" was not,

in my opinion, in the light of the unequivocal and

express ratification intended as an amendment.

It seems that the only remarks on the measure

^vhen it was up for passage were made by j\Ir. Brents,

Delegate from Washington Territory. Among other

things he said:

''Good faith and good policy both demand of us

that we should keep the agreements with these In-

dians."

To keep the agreement certainly meant something

more than taking the vast tract of agricultural land,

amounting to 2,143,040 acres, to which the Indians

had the right of occupancy, and giving them a mucli

smaller area of the same country to be occupied by

them. The contention that they were to occupy in-

dividual reservations without title is not in accord

with their well-known habits of life and ideas relat-

ing to the use of land.

On November 6, 1883, the Commissioner of Indian

Affairs reported to the Secretary of the Interior

(Cong. Bee, vol. 15, p. 2517), in regard to this par-

ticular agreement, as follows

:

"This agreement, if ratified by Congress, will re-

store to the public domain some 2,143,040 acres in

addition to the 749,300 acres restored by Executive
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Order of February 23, 1883, in case the Indians elect

to remove to the Colville Reservation, while if they

decide to remain, some 22,000 acres only will be re-

quired to allot the quality of land stipulated by the

agreement. '

*

**It is not considered desirable that this large res-

ervation should be long held for the few Indians who

live upon it. It is clear, however, that they are en-

titled to some compensation for its relinquishment, as

it was given them by the officers of the Government

in whose assurances they must have had confidence."

I have therefore prepared the draft of a bill pro-

viding for the ratification of the agreement and the

necessary appropriation for carrying it into effect.

Fom the nature of the stipulation, it appears impos-

sible to submit a detailed estimate of the funds re-

quired. I have named a sum, $85,000, which it is

believed will be sufiicient for the purposes required."

*'As the agreement leaves the question of the re-

moval of the Indians to the Colville Reservation op-

tional with them, I have inserted a section requiring

them to decide within one year from the passage of

the bill whether they will remain or move."

The bill submitted by the Commissioner was ap-

parently adopted without amendment. It would be

assuming bad faith, duplicity and fraud on his part

in the light of his report when he asked to have the

agreement ratified, to suppose that he intended to
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limit the act of ratification in a way to defeat the

manifest purposes for which the agreement was

made. It cannot be assumed that he intended to

perpetrate a fraud upon the Indians. Nor can it be

supposed that the Secretary of the Interior would

give his countenance to that which could be only des-

ignated as a trick, or a device for misleading them in

order to get them to surrender their claim to such

a vast body of land. On the contrary, the record dis-

closes the utmost good faith on the part of those

officers. To "allot" had come to have a technical

meaning. When the Commissioner used that word

it must be concluded that he was famiUar with what

it implied. That Congress so understood it is fur-

ther shown by a letter from General Miles which was

read when the bill was under consideration, as the

following quotation will show

:

"By the terms of this agreement the Indians sur-

render the valuable and extensive reservation, com-

prising 2,649,600 acres of territory (except what land

the few families remaining take in severalty) in con-

sideration of the Government giving them protection

on the ColviUe Reservation and the means of making

themselves self-supporting."

He further said

:

"This is a case where the Government has the op-

portunity and, by fair dealing and proper considera-

tion for the interests of the Indians can, for a very
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moderate consideration, locate a very large number

of Indians in severalty or by families, and put them

in a way to make themselves self-supporting and to

become a productive, prosperous people. '

'

That letter concluded as follows:

"I earnestly recommend that the terms be faith-

fully complied with on the part of the Government."

(Cong. Rec. Aug. 15, p. 2571.)

And thus Congress had before it the construction

not only of the military officers, officially cognizant

of the matter, but of tliose who brought about the

agreement.

In the light of the history of the measure, to hold

with the contention that Congress intended to mod-

ify the agreement with the Indians, except in so far

as to fix a time in which they were required to make

their election, would be to accuse it of a deliberate

and willful fraud, a thought, of course, not to be har-

bored for a moment, and even if it could be supposed

that such a thing were possible, that construction

which is consistent with good faith must necessarily

be adopted if the expression of the legislative will is

sufficiently manifest to justif.y it.

In Long Jim vs. Robinson et al., 16 L. D. 15, the

Secretary of the Interior, in sustaining the rights of

these Indians, used the language which follows

:

**That said Indian applicants are entitled to have

allotments of land made to them in severalty in quan-



vs. James F. Moore. 25

titles and manner provided in the agreement of July

7, 1883, and that the right of said several white claim-

ants above named to the land claimed by them is

Sx ^ordinate and subject to the prior and superior

right of said Indians."

**I can see no legal reason as between them (refer-

ring to the Indians) and the United States for the

Government withholding from them the full ben-

efits it agreed to bestow upon them."

As illustrative of the views entertained by the Com-

missioner of Indian Affairs, on January 5, 1900, he

wrote to the Honorable Secretary contending that

Congress had no power to amend a treaty or agree-

ment made with the Indians mthout their consent.

He said in part

:

"It is certainly a novel proposition in law that

one party to an agreement may, without the consent

of tlie other, alter or modify an essential part of such

contract. It is apparent that no court of law

would uphold or enforce any contract so altered or

amended. '

'

"In all our dealings with the Indian tribes I do not

find that any agreement has ever been amended by

Congress without providing for the assent of the In-

dians interested. In one or possibly two cases Con-

gress has entirely ignored an agreement for the ces-

sion of lands upon the grounds that the Indians, par-

ties thereto, were not the owners of the lands ceded,
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but it has never attempted to write in new and dif-

ferent words in a signed agreement without that the

agreement should be open to rejection or adoption by

the Indians interested."

Senate Document No. 76, 56 Cong. First Session.

It is true that on April 13, 1905, the Acting Com-

missioner of Indian Affairs wrote to the Honorable

Secretary, giving a different construction of the

agreement, but it must be observed that the views

then expressed were hardly in accord with the con-

temporaneous construction both of the agreement and

of the statute. But we cannot wholly rely upon the

understanding of the Department nor upon the views

expressed in Congress when the Act was before it,

unless the statute is susceptible of the construction

which is in accord with the manner in which the In-

dians understood it. That question remains to be ex-

amined.

For many years prior to 1883, it had been the effort

of the Government to break up the tribal relations

of the Indians, and to secure for them *' divided and

individual ownership"; and the agitation for the

allotment of land in severalty is said to have begun as

far back as the days of James Madison.

Annual report of the Secretary of the Interior,

Indian Affairs, 1900, p. 660.

It would be unprofitable to enter into a detailed

reference to the nmnerous public docmnents, reports



vs. James F. Moore. 27

of the Commissioner of Indian Affairs, superin-

tendents, and Indian agents, all looking to the ulti-

mate breaking up of tribal relations and the confer-

ring of citizenship upon the Indians. An interest-

ing summary of the subject may be found in the An-

nual Report of the Secretary of the Interior, Indian

Affairs, for 1900, pp. 600, 661, et seq. The agitation

finally took definite and practical form by the Act

of February 8, 1887 (24 Stat. L. 388), which pro-

vided for allotments in severalty. Prior to that time

there appears to have been no general statute under

which the Indians could receive land in that way ex-

cept the Act of May 20, 1862 (18 Stat. L. 420), which

conferred the benefit of the homestead law upon na-

tive-born Indians, which was little availed of; but

it has been the constant endeavor of those trusted

with the supervision of the Indians to inculcate in

their minds a desire for individual ownership, and

for taking land in severalty and assuming the duties

of citizenship; and title in severalty, described as

allotments, was well understood by the Indians, the

Department of the Interior, and of course, by mem-

bers of Congress. These particular tracts of land,

Made certain when selected under the provisions of

the law, were designated as allotments in accordance

with the understanding that allotments did repre-

sent individual ownership, and this was in consonance

with the policy of the officers of the Government
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which sought to induce the Indians to assume in-

dividual responsibility in lieu of their system of

tribal ownership. And Congress being advised that

the Department of the Interior through the Secre-

tary and the Commissioner of Indian Affairs, had

secured an agreement with these Indians to take

lands in severalty, confirmed that action, in the light

of which it is not doing violence to the statute to con-

strue it, in connection with the agreement, as mean-

ing that each head of a family or male adult was en-

titled to one square mile of land in severalty, in the

ownership and possession of which he should be guar-

anteed and protected.

It will naturally occur that it has in late years

been a well defined policy to limit the right of aliena-

tion, and that this ought to have some bearing upon

the conclusion to be reached in this case, hut such has

not been the uniform practice in dealing with the

Indians as an examination of Jones vs. Meehan.

supra, will show.

It should be remembered also that this agreement

antedates the allotment act of 1887, and that prior

thereto the policy applicable to community interests

of these people had not been fixed in that respect, al-

though, in relation to Indian homesteads future ac-

tion was foreshadowed.

Many cases construing Indian treaties are refeiTed

to in Jones vs. Meehan, supra. They present great
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variety in explaining the purposes of the parties in

the many compacts therein reviewed. Those cases

cannot be examined here at length but the proper in-

terpretation of them may best be understood by set-

ting out the conclusion of the Supreme Court in its

own language

:

'

' The clear result of this series of decisions is that

when the United States, in a treaty with an Indian

tribe, and as part of the consideration for the ces-

sion by the tribe of a tract of coimtry to the United

States, make a reservation to a chief or other mem-

ber of the tribe of a specified number of sections of

land, whether already identified, or to be surveyed

and located in the future, the treaty itself converts

the reserved sections into individual property; the

reservation, unless accompanied by words limiting its

effect, is equivalent to a present grant of a complete

title in fee simple; and that title is alienable by the

grantee at his pleasure, unless the United States, by

a provision of the treaty, or of an Act of Congress,

have expressly or impliedly prohibited or restricted

its alienation."

Cherokee Nation vs. Hitchcock, 187 U. S.. 294, in

no way conflicts with the contention of the defendant.

The Indians in that case held no titles in severalty.

At page 307 it was said

:

"Whatever title the Indians have is in the tribe,

and not in the individuals, although held by the tribe
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for the common use and equal benefit of all the mem-

bers. The Cherokee Trust Funds, 117 U. S. 288-308.

The manner in which this land is held is described in

Cherokee Nation vs. Journeycake, 155 U. S. 196-

207, where this court, referring to the treaties and the

patent mentioned in the bill of complaint herein,

said: 'Under these treaties, and in December, 1838,

a patent was issued to the Cherokees for these lands.

By that title whatever of title was conveyed was con-

veyed to the Cherokees as a nation, and no title was

vested severalty in the Cherokees, or any of them.' '*

Holding as I do that the fee passed to the Indians

upon the location and identification of their allot-

ments, pursuant to the agreement which was ratified

by the Act of Congress, and it appearing that no re-

straint on alienation was made, and assuming that

the defendant, as suggested by counsel, holds by con-

veyance from the heirs of an allotee made prior to

the Act of March 8, 1906 (Stat. 1905, 1906, p. 55), it

results that the Government has no interest in the

land which it seeks in this action to control.

Judgment will, upon proper stipulation as to the

facts, be entered dismissing the action. Failing in

this the case will take such course consistent with

these views as will result in a denial of the right of

the Government to maintain the action.

This conclusion has been reached with much re-

luctance, for no doubt it would be better for the In-
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dians to sustain the plaintiff's contention. They are

not qualified to cope with the white race, and the

result of this decision, should it be sustained in the

higher courts, will no doubt be prejudicial to their

best interests. It is to be regretted that so com-

mendable an effort should not have been made before

the agreement received the approval of Congress, or

at least before the rights of purchasers had attached,

but the Supreme Court has said that the courts are

not concerned with these considerations.

Cherokee Nation vs. Hitchcock, supra, 308.

Whether the relation of guardian and ward still

subsists between the Government and the Indians

who were parties to the agreement to such an extent

as to authorize Congress to limit or control their

right of alienation need not be decided. The ^.ct

of Congress which ratified the agreement did not in

terms make them citizens, and until citizenship is

conferred it may be that under the concluding para-

graphs of Cherokee Nation vs. Hitchcock, supra, and

the distinction made in the matter of Heff, 197 U. S.

490, it is competent for Congress to control the mak-

ing of future conveyances not prohibited by the orig-

inal act. That question is not now before the Court.

(iSigned) EDWARD WHITSON,
Judge.

[Endorsements] : Opinion on Demurrer to Bill of

Complaint. Filed in the U. S. Circuit Court, East-
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em District of Washington. March 23d, 1907.

Frank C. Nash, Clerk.

And afterwards, to wit, on the 12th day of Septem-

ber, 1907, there was duly filed in said court and

case the judgment of the Court sustaining the

demurrer of defendant to plaintiff's bill of com-

plaint and dismissing said action, in the words

and figures following, to wit

:

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1251.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JAMES F. MOORE,

Defendant.

Judgment.

The above-entitled action having heretofore come on

regularly for hearing on defendant's demurrer to the

complaint herein, the defendant appe^aring by E. K.

Pendergast, Esquire, his attorney, in support of said

demurrer, and the plaintiff appearing by A. G.

Avery, United States Attorney, resisting said de-

murrer, and the Court having heard the argument

of counsel and being fully advised in the premises,
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and it appearing by stipulation of counsel that the

defendant claims the title to a certain allotment made

to one of the Moses tribe of Indians under the agree-

ment and the Act of Congress mentioned in the com-

plaint, and that said claim is made by virtue of a

deed from said allottee purporting to convey the title,

made prior to the Act of March 8, 1906, and that the

sole question as it appears by the complaint is,

whether the fee to the allotments passed to said In-

dians by virtue of the said agreement with the Moses

and Sar-sarp-kin tribes of Indians and said Act of

Congress relating thereto.

It is considered and adjudged that said demurrer

be and the same is hereby sustained, and that said ac-

tion be and the same is hereby dismissed, to which or-

der of the Court so sustaining said demurrer and dis-

missing said action the plaintiff by its said United

States Attorney excepts, which exception is allowed.

(Signed) EDWARD WHITSON,
Judge.

[Endorsements]: Judgment Dismissing Action.

Filed in the U. S. Circuit Court for the Eastern Dis-

trict of Washington, Eastern Division. September

12th, 1907. Frank C. Nash, Clerk.
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And afterwards, to wit, on the 5th day of November,

1907, there was duly filed in said court in said

case plaintiff's petition for a writ of error, as-

signment of errors, allowance of writ of error,

writ of error and proof of service, citation and

proof of service and praecipe for transcript of

record in the words and figures following, to wit

:

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1251.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JAMES F. MOORE,

Defendant.

Petition for Writ of Error.

Comes now the United States, the plaintiff herein,

and says that on or about the 12th daj^ of September,

1907, this Court entered judgment herein in favor

of defendant and against this plaintiff, in which judg-

ment and the proceeding had prior thereto, in this

cause, certain errors were coimnitted to the prejudice

of this plaintiff—all of which will more in detail ap-
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pear from the assignment of error which is filed with

this petition.

Wherefore this plaintiff prays that a writ of er-

ror may issue in this behalf out of the United States

Circuit Court of Appeals for the Ninth Circuit, for

the correction of the errors so complained of and that

a transcript of the record, proceedings and papers

in this cause, duly authenticated, may be sent to said

Circuit Court of Appeals.

(Signed) A. G. AVERY,

United States Attorney.

['Endorsements]: Petition for Writ of Error.

Filed in the U. S. Circuit Court, Eastern Dist. of

Washington. November 5th, 1907. Frank C.

Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1251.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

JAMES F. MOORE,
Defendant.
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Assignment of Errors.

The United States of America, the plaintiff in this

action, in connection with its petition for writ of er-

ror, makes the following assignments of error, which

it avers occurred upon the trial of said cause, to wit

:

1. The Court erred in sustaining defendant's de-

murrer to the complaint herein.

2. The Court erred in entering a judgment herein

dismissing said action.

3. The Court erred in not overruling defendant's

demurrer to the complaint herein.

4. The Court erred in not entering a judgment

herein in favor of the plaintiff and against the de-

fendant.

5. The Court erred in entering a judgment herein,

on the complaint, against the plaintiff and in favor of

the defendant.

6. The Court erred in finding and deciding (and

because thereof sustaining the demurrer to the com-

plaint and dismissing said action), that the Act of

Congress passed July 4th, 1884 (23 Stat. 79, 80),

entitled
'

'An Act making appropriations for current

and contingent expenses of the Indian Department

and for fulfilling treaty stipulations with various

Indians Tribes for the year ending June 30th, 1885,

and for other purposes," and the Executive Order of

the President of the United States of May 1st, 1886,
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thereunder, passed a fee simple title to the lands de-

scribed in the complaint from the United States to

Quo-lock-ons, one of the Indians referred to in said

Act of Congress, and in said proclamation and named

in the complaint herein, when as a matter of law,

neither said Act of Congress nor said proclamation

passed to said Indian the fee to said lands, but only

the right to use and occupy the same under the con-

trol and supervision of the United States, said United

States retaining the entire title to said lands, sub-

ject only to said use and occupation by said Indian.

7. The Court erred in finding and deciding (and

because thereof sustaining the demurrer to the com-

plaint and dismissing said action), that because of

said Act of Congress referred to in the next preced-

ing assignment of error, the United States had no

right or authority to institute or prosecute the above-

entitled action, when, as a matter of law, neither said

Act of Congress, nor said proclamation deprived the

United States of the title to said lands, or the right

to control the same and to control said Indian in his

use and occupation of said lands, and when, as a

matter of law said Indian could in nowise alienate or

encumber said lands without the consent and ap-

proval of the United States.

8. The Court erred in finding and deciding (and

because thereof sustaining the demurrer to the com-

plaint and dismissing said action), that because of



38 The United States of America

said Act of Congress referred to in assignment of er-

ror numbered 6, the United States had no right, title,

interest or estate in and to the lands described in the

complaint herein, or any part thereof, when, as a

matter of law, neither said Act of Congress nor said

proclamation deprived the United States of the title

to said lands, or any interest therein other than the

right of said Indian to use and occupy the same, and

said Act of Congress did not as a matter of law de-

prive the United States of the right to prosecute this

action and eject said defendant, who, under the plead-

ings herein, is not shown to be holding or occupy-

ing said lands, or any part thereof, with the consent

or approval of the United States.

9. The Court erred in sustaining the demurrer

to the complaint and dismissing said action because

of the following reasons: (a) The complaint shows

on its face that the lands described are the prop-

erty of the United States, the plaintiff herein, sub-

ject only to the use and occupation under the su-

pervision of said United States of said Indian Quo-

lock-ons, or his heirs, and that the United States

has the immediate right to the possession of said

lands, subject to the Indian's rights aforesaid, (b)

That said complaint shows on its face that the

United States, being the owner of said lands as

aforesaid, has the right in its own name to bring

said action, (c) That the complaint does not show
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on its face that this defendant has any right, title

or interest in said land, assuming for the purpose

of this case that the defendant has, since said land

was allotted to said Quo-lock-ons under the provi-

sions of said Act of Congress, secured from said

Quo-lock-ons, or his heirs, a deed or conveyance pur-

porting to convey the entire title to said land to

said defendant, inasmuch as neither said Quo-lock-

ons or his heirs could, as a matter of law, transfer

or convey said land or any interest therein without

the consent of the United States, and no consent is

shown to exist.

Wherefore, the said plaintiff and plaintiff in error

prays that the judgment of said Court be reversed

and that such directions be given that full force and

efficacy may inure to said plaintiff by reason of the

cause of action set up in said complaint and filed in

said cause.

(Signed) A. G. AVERY,

United States Attorney.

(Signed) J. B. LINDSLEY,

Assistant United States Attorney.

[Endorsements]: Assignment of Errors. Filed

. in the U. S. Circuit Court for the Eastern District

of Washington. November 5th, 1907. Frank C.

Nash, Clerk.
'-'^
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In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Divi-

sion.

No. 1251.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

JAMES F. MOORE,
Defendant.

Allowance of Writ of Error.

This 5th day of November, 1907, came the plain-

tiff by the United States Attorney and filed herein

and presented to the Court its petition, praying for

the allowance of a writ of error and assignments of

errors intended to be urged by it, praying also, that

a transcript of the record and proceedings and

papers upon which the judgment herein was ren-

dered, duly authenticated, may be sent to the United

States Circuit Coui-t of Appeals for the Ninth Ju-

dicial Circuit, and that such other and further pro-

ceedings may be had as may be proper in the prem-

ises.

On consideration whereof the Court does allow

the writ of error prayed for.

(Signed) EDWARD WHITSON,

United States District Judge, Presiding in said Cir-

cuit Court.
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[Endorsements]: Allowance of AVrit of Error.

Filed in the U. S. Circuit Court for the Eastern Dis-

trict of Washington. November 5th, 1907. Frank

C. Nash, Clerk.

United States Circuit Court of Appeals for the Ninth

Circuit.

Writ of Error (Copy).

The United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States, to the Honor-

able Judge of the Circuit Court of the United

States for the Eastern District of Washington,

Greeting

:

Because in the records and proceedings, as also in

the rendition of the judgment, of a plea which is in

the said Circuit Court, before you, or some of you,

between the United States of America, plaintiff, and

James F. Moore, defendant, a manifest error hath

happened, to the great damage of the said United

States of America, plaintiff, as by its complaint ap-

pears, we being willing that error, if any hath been,

should be duly corrected, and full and speedy jus-

tice done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that

then under your seal, distinctly and openly, you send

the record and proceedings aforesaid, with all tilings
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oncerning the same, to the United States Circuit

!ourt of Appeals for the Ninth Circuit, together with

[lis writ, so that you have the same at San Francisco,

1 the State of California, in said Circuit within

birty days from the date of this writ, in the said

/ircuit Court of Appeals, to be then and there held,

tiat the record and proceedings aforesaid being in-

pected, the said Circuit Court of Appeals may cause

urther to be done therein to correct that error, what

f right, and according to the laws and customs of

lie United States, should be done.

Witness the Honorable MELVILLE W. FUL-
jER, Chief Justice of the United States, this 5th

ay of November, A. D. 1907, and in the one hun-

red and thirty-second year of the Independence of

[le United States of America.

The above writ of error is hereby allowed.

(Signed) EDWARD WHITSON,
Jnited States District Judge, Presiding in said Cir-

cuit Court.

Seal of Circuit Court]

Attest: (Signed) FRANK C. NASH,

)lerk U. S. Circuit Court for the Eastern District

of Washington.
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RETURN ON SERVICE OF WRIT.

United States of America,

Eastern District of Washington,—ss.

I hereby certify and return that I served the an-

nexed writ of error on A. J. Laughon, a person desig-

nated by plaintiff's attorney in the within entitled

action as the person upon whom papers and process

therein might be served, by handing to and leaving

a true and correct copy thereof with the said A. J.

Laughon at Spokane, in said District, on the 6th day

of November, A. D. 1907.

(Signed) GEO. H. BAKER,

U. S. Marshal.

(Signed) By Charles P. Pray,

Deputy.

Fees: $2.00.

[Endorsements] :Writ of Error and Proof of Ser-

vice. Filed in the U. S. Circuit Court for the East-

ern District of Washington. November 5th, 1907.

Frank C. Nash, Clerk.
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lited States Circuit Court of Appeals for the Ninth

Circuit.

Writ of Error (Original).

e United States of America,

nth Judicial Circuit,—ss.

e President of the United States, to the Honor-

able Judge of the Circuit Court of the United

States for the Eastern District of Washinj]:ton,

Greeting

:

Because in the record and proceedings, as also in

; rendition of the judgment, of a plea which is in

; said Circuit Court, before you, or some of you,

:ween the United States of America, plaintiff, and

mes F. Moore, defendant, a manifest error hath

ppened, to the great damage of tlie said United

ites of America, plaintiff, as by its complaint ap-

ars, we being willing that error, if any hath been,

)uld be duly corrected, and full and speedy jus-

e done to the parties aforesaid in this behalf, do

nmand you, if judgment be therein given, that

'n under j^our seal, distinctly and openly, you send

i record and proceedings aforesaid, with all things
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concerning the same, to the United States Circuit

Court of Appeals for the Ninth Circuit, together with

this writ, so that you have the same at San Fran-

cisco, in the State of California, in said circuit with-

in thirty days from the date of this writ, in the said

Circuit Court of Appeals, to be then and there held,

that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, what

of right, and according to the laws and customs of

the United States, should be done.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, this 5th

day of November, A. D. 1907, and in the one hun-

dred and tliirty-second year of the Independence of

the United States of America.

The above writ of error is hereby allowed.

EDWAED WHITSON,

United States District Judge, Presiding in said Cir-

cuit Court.

[Seal] Attest: FRANK C. NASH,

Clerk U. S. Circuit Court for the Eastern District

of Washington.
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RETURN ON SERVICE OF WRIT.

[Jnited States of America,

Eastern District of Washington,—ss.

I hereby certify and return that I served the an-

lexed writ of error on A. J. Laughon, a person desig-

lated by plaintiff's attorney in the within entitled

iction as the person upon whom papers and process

herein might be served by handing to and leaving a

;rue and correct copy thereof with the said A. J.

Liaughon personally at Spokane in said District on

he 6th day of November, A. D. 1907.

Fees: $2.00.

GEO. H. BAKER,

U. S. Marshal.

By Charles P. Pray,

Deputy.

[Endorsed] : No. 1251. U. S. Circuit Court, East-

irn District of Washington. United States of Amer-

ca. Plaintiff, vs. James F. Moore, Defendant. Writ

f Error. Filed in the U. S. Circuit Court, Eastern

District of Washington. Nov. 5, 1907. Frank C.

sTash, Clerk. , Deputy.
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In the United States Circuit Court of Appeals, Ninth

Circuit.

UNITED STATES OF AMERICA,

Plaintiff in Error,
vs.

JAMES F. MOORE,
Defendant in Error.

Citation on Writ of Error (Copy).

United States of America,—ss.

The President of the United States of America, to

James F. Moore, Greeting:

You are hereby cited and adminished to be and

appear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writ, pursuant to a writ of

error filed in the clerk's office of the Circuit Court of

the United States for the Eastern District of Wash-

ington, Eastern Division, wherein the United States

of America is plaintiff in error and you are defendant

in error, to show cause, if any there be, why the judg-

ment in the said writ of error mentioned, should not

be corrected, and speedy justice should not be done to

the parties in that behalf.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, and the seal
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of said Circuit Court, this 5th day of November, in

the year of our Lord one thousand nine hundred and

seven, and of our Independence the one hundred and

thirty-second.

(Signed) EDWARD WHITSON,
United States District Judge, Presiding in said Cir-

cuit Court.

[Seal of Circuit Court]

Attest

:

FRANK C. NASH,

Clerk U. S. Circuit Court for the Eastern District"

of Washington.

RETURN ON SERVICE OF WRIT.

United States of America,

Eastern District of Washington,—ss.

I hereby certify and return that I served the an-

nexed citation on A. J. Laughon, a person designated

by plaintiff's attorney in the within entitled action as

the person upon whom paj)ers and process therein

might be served, by handing to and leaving a true

and correct copy thereof with the said A. J. Laughon

at Spokane, in said District on the 6th day of No-

vember, A. D., 1907.

(Signed) GEORGE H. BAKER,

U. S. Marshal.

(Signed) By Charles P. Pray,

Deputy.

Fees: $2.00.
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[Endorsements] : Citation. Filed in the U. S. Cir-

cuit Court for the Eastern District of Washington,

November 5th, 1907. Frank C. Nash, Clerk.

Citation on Writ of Error (Original).

United States of America,—ss.

The President of the United States of America to

James F. Moore,
, Greeting

:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the city of San

Francisco, in the State of California, within thirty

days from the date of this writ, pursuant to a writ of

error filed in the clerk 's office of the Circuit Court of

the United States for the Eastern District of Wash-

ington, Eastern Division, wherein The United States

of America is plaintiff in error and you are defendant

in error, to show cause, if any there be, why the judg-

ment in the said writ of error mentioned, should not

be corrected, and speedy justice should not be done

to the parties in that behalf.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, and the seal

of said Circuit Court, this 5th day of November, in

the year of our Lord one thousand nine hundred and
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seven, and of our Independence the one hundred and

thirty-second.

EDWARD WHITSON,

United States District Judge, Presiding in said Cir-

cuit Court.

[Seal] Attest : FRANK C. NASH,

Clerk U. S. Circuit Court for the Eastern District of

of Washington.

[Endorsed] : In the U. S. Circuit Court of Appeals,

Ninth Circuit. United States of America, Plaintiff

in Error, vs. James F. Moore, Defendant in Error.

Citation. Filed in the U. S. Circuit Court, Eastern

Dist. of Washington. Nov. 5, 1907. Frank C. Nash,

Clerk. , Dep.

RETURN ON SERVICE OF WRIT.

United States of America,

Eastern !District of Washington,—ss.

I hereby certify, and return that I served the an-

nexed citation on A. J. Laughon, a person designated

by plaintiff's attorney in the within entitled action

as the person upon whom papers and process therein

might be served by handing to and leaving a true and

correct copy thereof with the said 'A. J. Laughon at
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Spokane, in said District on the 6tli clay of Novem-

ber, A. D. 1907.
,

Fees: $2.00.

GEO. H. BAKER,

U. S. Marshal,

By Charles P. Pray,

Deputy.

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Di-

vision.

No. 1251.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

JAMES F. MOORE,
Defendant.

Praecipe for Transcript of Record.

To the Clerk of the Above-named Court

:

You will please prepare transcript of the complete

record in the above-entitled cause to be filed in the

office of the Clerk of the United States Circuit Court

of Appeals for the Ninth Judicial Circuit, under the

writ of error to be perfected in said Court, and in-

clude in said transcript the following pleadings,

papers, records and files, to wit: Complaint, de-

nurrer to complaint, opinion of Court on demurrer,
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judgment, petition for writ of error, assignment of

errors, order allowing writ of error, writ of error and

proof of service, citation and proof of service, prae-

cipe, and any and all other records, entries, proceed-

ings, pleadings papers and filings necessary or proper

to make a complete record upon said writ of error in

said cause.

(Signed) A. G. AVERY,
United States Attorney.

[Endorsements] : Praecipe for Transcript. Filed

in the U. S. Circuit Court for the Eastern District of

Washington, November 5th, 1907. Frank C. Nash,

Clerk..
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And afterwards, to wit, on the 13tli day of Novem-

ber^ 1907, there was duly filed in said court in

said case admission of service of writ of error

and citation by attorney for defendant in error,

in the words following, to wit

:

In the Circuit Court of the United States for the

Eastern District of Washington, Eastern Di-

vision.

No. 1251.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

JAMES F. MOORE,
Defendant.

Admission of Service of Writ of Error and Citation.

I hereby certify and acknowledge that on the 9th

day of November, 1907, in Conconcully, Okanogan

County, in the Eastern District of Washington, there

was duly, regularly and personally served on me by

the above-named plaintiff the writ of error and cita-

tion thereon in the above-entitled cause, and that such

service was made on me, as aforesaid, by delivering

to me and leaving with me true and duly certified

copies of said writ of error and said citation respec-

tively.
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Dated at Conconcully, Washington, this 9th day of

November, 1907.

(Signed) E. K. PENDERGAST,
Attorney for Defendant and Defendant in Error.

[Endorsements] : Admission of Service of Writ of

Error and Citation. Filed in the U. S. Circuit Court

for the Eastern District of Washington. November

13th, 1907. Frank C. Nash, Clerk.

In the Circuit Court of the United States for the

Eastern District of Washington^ Eastern Di-

vision.

No. 1251.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

JAMES F. MOORE,

Defendant.

Clerk's Certificate to Transcript of Record.

United States of America,

Eastern District of Washington,—ss.

,

I, Frank C. Nash, Clerk of the Circuit Court of the

United States for the Eastern District of Washing-

ton, do hereby certify that th^ foregoing typewritten

pages, numbered from one to 45, inclusive, constitute
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and are a complete, copy of the record, pleadings,

papers and all proceedings had in said action, as the

same remain on file and of record in said Circuit

Court, and that the same which I transmit, constitute

my return to the annexed writ of error, lodged and

filed in my office on the 5th day of November, A. D.

1907.

I also annex and transmit the original citation in

said action.

I further certify that the cost of preparing and cer-

tifying said record amounts to the sum of $27.70,

which sum will be included in my account against the

United States for the quarter ending December 31st,

1907.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, at the city

of Spokane, in said Eastern District of Washington,

in the Ninth Circuit, this 21st day of November, 1907,

and the Independence of the United States of Amer-

ica the one hundred and thirty-second.

[Seal] FRANK C. NASH,

Clerk U. S. Circuit Court for the Eastern District of

Washington.
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[Endorsed] : No. 1518. United States Circuit

Court of Appeals for the Ninth Circuit. The United

States of America, Plaintiff in Error, vs. James F.

Moore, Defendant in Error. Transcript of Record.

Upon Writ of Error to the United States Circuit

Court for the Eastern District of Washington, East-

ern Division.

Filed November 25, 1907.

F. D. MONCKTON,
Clerk.


